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Defendant was convicted by jury of kidnapping (Pen. Code,
§ 207, subd. (a)); sexual penetration by foreign object (Pen.

Code, § 289, subd. (a) (1)) with a “one strike” kidnapping
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allegation (Pen. Code, § 667.61, subds. (a), (c)(5), & (d)(2));
and sexual battery by restraint (Pen. Code, § 243.4, subd. (a)).
Sentenced to 25 years to life in prison plus a four-year
determinate term, defendant appeals. He contends (1) there was
prejudicial Aranda-Bruton error (Bruton v. United States (1968)
391 U.S. 123 [20 L.Ed.2d 476]; People v. Aranda (1965) 63 Cal.z2d
518; (2) it was error to exclude evidence of the victim’s prior
relationship with defendant; (3) the jury instructions given on
the Penal Code section 667.61, subdivision (d) (2) special
allegation were deficient; (4) the jury unanimity instruction
was required for the kidnapping charge; (5) there was
prosecutorial misconduct and (6) ineffective assistance of
counsel.

The admission of statements by defendant’s codefendants to
the police was error under Aranda-Bruton and the recent case of
Crawford v. Washington (2004) 541 U.S. = [158 L.Ed.2d 177].

We find the erroneous admission was harmless beyond a reasonable
doubt as to the sex offenses, but not as to the kidnapping

ANY

charge and special allegation. The kidnapping and the “one
strike” kidnapping allegation convictions are reversed and the
matter remanded for resentencing.
FACTS
On the evening of January 15, 2002, the victim’s brother
answered the door when defendant knocked. Defendant wanted to
talk to the victim. There were four cars outside. The victim

was getting ready for bed; she was wearing a T-shirt and shorts

and no shoes.



The brother called the victim to the door. When she came
to the door defendant asked for money and said he wanted to go
out with her. He put her in a headlock. She got him off of
her, but defendant held her hand and dragged her to the car as
she tried to pull away. The brother saw defendant grab the
victim’s head and the victim try to push defendant off. When
they got to the car, Tony Vang (Vang) grabbed the victim’s legs
and helped defendant put her into the car.

There were four other people in the car. Thao Vu was
driving and someone known as Africa was in the passenger seat.
The victim was in the middle of the rear seat with Meng Vang on
her left and defendant on her right.

The car drove to a fish hatchery, then around downtown.
The victim said she wanted to go home and the car went back to
her house. When it got there, the driver or someone asked if
defendant wanted the victim to go home; defendant said no, he
wanted to spend more time with the victim and the car took off.
After five or ten minutes, the car stopped with the other cars
around. Defendant twisted the victim’s head so everyone in the
other cars could see her. The car then proceeded to Table
Mountain.

As they were going up to Table Mountain, the car stopped
and Meng Vang got out and Cheng Lor took his place. Defendant
kissed the victim and put his hand on her thigh and began
rubbing. He tried to put his finger in her wvagina and tried to
put her hand on his penis. The victim pulled away. Defendant

touched her breast under her clothes.



When they reached Table Mountain everyone got out.
Defendant tried to kiss the wvictim, make her touch him, and put
his finger in her. The victim noticed that Vang had arrived.
Defendant had an erection; the victim both felt and saw it.

She walked away from defendant and said her feet hurt because
she had no shoes. He picked her up and moved her a few feet
away from his friends. He tried to kiss her and put his finger
in her. The victim pulled away and told him to stop; defendant
put his finger in the victim’s vagina six or seven times. She
tried to stop him. Vang came over and said the victim had a
“nice butt.”

On the way back down from the mountain, Lor “started
kissing on” the wvictim; he kissed her two or three times on the
cheek. Lor stopped when she told him no.

The men in the car decided to go to McDonald’s; defendant
agreed if the victim could get him some free food he would take
her home. On the way to McDonald’s Africa was dropped off and
defendant moved into the passenger seat. When they got to
McDonald’s the victim went inside and saw a friend. She started
crying and the friend took her to the office where the victim
called her mother.

Defendant was charged with kidnapping, penetration with a
foreign object with a “one strike” kidnapping allegation, and
sexual battery by restraint. Lor was charged with sexual
battery by restraint and kidnapping. Vang was charged with

kidnapping.



Before trial the court granted the People’s motion to
exclude the victim’s sexual history under Evidence Code section
1103, subdivision (c) (1), without objection from any of the
defendants. The defense raised the possibility of Aranda-Bruton
problems in Vang’s statements to the police. The trial court
cautioned the prosecutor to stay away from a statement by one
defendant that may inculpate another.

On direct examination the victim testified she had never
gone out on a date or done anything socially with defendant. On
further questioning she admitted she “dated” him a couple of
days; the date was a phone call. She then said she had once
gone to the park with defendant and had kissed him. When asked
if she did anything else with defendant, the victim responded:
“I don’t want to answer that question.” She said the last time
she did anything with defendant was one year before the
incident.

After the victim’s direct examination, counsel for Lor
raised the issue of the victim’s prior relationship with
defendant, “which is news to us because it’s contrary to what’s

”

in the police report].] Counsel noted the trial court’s prior
ruling prohibited questioning about that relationship as to the
issue of consent. Defendant’s counsel suggested the prosecution
may have opened the door; the trial court disagreed. The court
indicated it would review the issue during recess.

On cross-examination, the victim testified that when

defendant came to her door, she told him she could not go out

because her mom would not let her. The defense asked the victim



whether at Table Mountain defendant asked her to “do it” -- have
sexual intercourse -- with him. She could not remember. The
defense asked if she told defendant she could not do it with him
because she was under 18. She denied that and insisted she did
not want to have sex with defendant. She admitted she told an
officer that she had told defendant she could not do it because
she was underage, but explained that did not mean she would have
done it if she were over 18, only that she was telling defendant
not to do anything because he would get in big trouble.
Defendant told her he loved her and that he would marry her if
she got in trouble. The victim scoffed at this notion of love.

The officer who interviewed the victim after the assault
testified she said that while at Table Mountain defendant wanted
to walk to a darker place so they could be alone, but she
refused. Defendant asked her to “do it with him,” which she
understood to mean to have sexual intercourse. The victim told
defendant she could not have sex with him because she was
underage. Defendant told her it was okay because he loved her.
Defendant told her that if she got in trouble he would marry
her. Defendant attempted to hug her.

Officer John Nickelson testified he spoke with Vang, Lor
and defendant and videotaped the interviews. After advising
Vang of his constitutional rights, Nickelson confronted him with
the incident and the facts and Vang said he did not know
anything about the incident. After Vang was arrested he told
Officer Nickelson he was driving by the victim’s house and saw

many vehicles. He thought there might be a party and stopped.



He saw defendant and the victim; defendant was trying to push
the victim into the car. Vang thought the victim’s legs might
get hurt so he lifted them up while putting the victim into the
car.

Vang also told Officer Nickelson he did not think the
victim wanted to be in the car or at Table Mountain. He thought
defendant and the victim had a dating relationship. Vang lied
at first about the incident because he was embarrassed.

After Officer Nickelson advised Lor of his constitutional
rights, Lor would not tell him who was the driver of the car or
how he got to the victim’s house. Lor claimed he did not know
how the victim got in the car. He knew the victim wanted to go
home; she said so en route to Table Mountain. Lor denied he
kissed or touched her. Officer Nickelson asked Lor if the
victim had been sexually assaulted and Lor said there was no
intercourse. The victim did not want to be in the car; she told
defendant she wanted to go home. Lor thought defendant and the
victim had been together.

Officer Nickelson read defendant his rights and confronted
him with the allegations. Defendant said he did not know

anything about them. He said the victim was not his girlfriend.l

1 The prosecution argued the jury could consider each of

defendant’s evasive replies or silence as an adoptive admission
that the accusation was true. The jury was instructed on
adoptive admissions with the language of CALJIC No. 2.71.5.
There was no objection to this argument or instruction below or
on appeal. Since a defendant has a right to remain silent when
under arrest without an express claim of his privilege against



The defense objected to Vang’s testimony about defendant
pushing the victim into the car as a violation of the Aranda-
Bruton rule. The trial court asked for briefing on the issue,
which only defendant provided. The trial court ruled the
prosecution was not allowed to present statements by Lor or Song
through Vang’s testimony. Vang’s observations of defendant were
inculpatory and not admissible. Defense counsel complained
these statements were already in and requested a mistrial. The
trial court denied the motion. Counsel for Lor asked to strike
Officer Nickelson’s testimony as to what Vang said the other
defendants were doing. The trial court agreed to admonish the
jury.2

Counsel for Lor also asked to revisit the court’s ruling
under Evidence Code section 1103, subdivision (c). He argued
the code section did not apply to Lor because he was not charged
with any of the enumerated sex offenses. Further, there was an
exception for the victim’s sexual history with the defendant.
The Evidence Code allowed admission of the victim’s sexual
history with defendant to determine if the conduct was

consensual. Vang wanted to admit testimony of Bonnie Thao who

self-incrimination, no adverse inference may be drawn from his
silence. (People v. Cockrell (1965) 63 Cal.2d 659, 669-670.)
2 The trial court admonished the jury: “I am going to admonish
you all references that were given by Officer Nickelson to Mr.
Vang as to what Mr. Song or what Mr. Lor said are stricken.”

The court later instructed the jury: “Evidence has been
received of a statement made by a defendant after his arrest.

Do not consider the evidence of this statement against the other
defendants.”



would testify she had known defendant all his life and the
victim since seventh grade. The victim had told her she liked
defendant, they had been together for awhile, and they had been
together sexually. The victim would not admit it because she
had a boyfriend. The defense argued this evidence went to

credibility as the wvictim claimed she dated defendant for only

two days. The prosecution argued it was irrelevant because it
occurred in the past. The trial court denied the request to
introduce this evidence. The court confirmed its earlier ruling

under Evidence Code section 1103; all evidence of the victim’s
sexual history was excluded.

Defendant’s father testified the victim had twice been to
his house asking for defendant and left with defendant. The
last time this occurred was in February 2000.

The jury acquitted Vang and Lor, but convicted defendant of
all charges.

DISCUSSION
I

In People v. Aranda, supra, 63 Cal.2d 518, 530-531
(hereafter Aranda), the California Supreme Court held that when
the prosecution seeks to introduce an extrajudicial statement of
one defendant that implicates a codefendant, the trial court
must adopt one of three procedures: (1) in a joint trial,
effectively delete direct and indirect identifications of
codefendants; (2) grant a severance of trials; or (3) if
severance has been denied and effective deletion is not

possible, exclude the statement. In the absence of a holding by



the United States Supreme Court, the Aranda court declared these
rules were not constitutionally compelled, but judicially
declared to implement the provisions for joint and separate
trials of Penal Code section 1098. (Id. at p. 530.)

A decision by the United States Supreme Court came three
years later. In Bruton v. United States, supra, 391 U.S. 123,
[20 L.Ed.2d 476] (hereafter Bruton), the high court held that
introduction of an incriminating extrajudicial statement by a
codefendant violates the defendant’s right to cross-examination,
even 1f the jury is instructed to disregard the statement in
determining the defendant’s guilt or innocence.

Aranda, supra, 63 Cal.2d 518 is now recognized as a
constitutionally based doctrine, at least in part. (People v.
Mitcham (1992) 1 Cal.4th 1027, 1045.) “To the extent Aranda
corresponds to the Bruton rule, it was not abrogated by the 1982
adoption of Proposition 8 (specifically section 28, subdivision
(d) of article I of the California Constitution, the ‘Truth-in-
Evidence provision.)’” (Id. at fn. 6.) Aranda-Bruton error 1is
not reversible per se; because it implicates a constitutional
right, it is scrutinized under the harmless beyond a reasonable
doubt standard of Chapman v. California (1967) 386 U.S. 18 [17
L.Ed.2d 705]. (Brown v. United States (1973) 411 U.S. 223, 231-
232 [36 L.Ed.2d 208, 215]; People v. Anderson (1987) 43 Cal.3d
1104, 1128.)

Despite the trial court’s explicit warning to avoid
eliciting a statement from one defendant that inculpated

another, the prosecutor did just that. Officer Nickelson

10



testified Vang told him he saw defendant force the victim into
the car. Defendant contends, and the Attorney General properly
concedes, this was Aranda-Bruton error. They disagree on
whether it was prejudicial. Defendant contends it was
prejudicial because it corroborated and bolstered the
credibility of the wvictim. The Attorney General contends it was
not because Vang’s observation was neutral, supporting
defendant’s theory that the incident was only horseplay, as well
as the prosecution’s theory that it was kidnapping.

Before determining whether the admission of Vang’s
statement was harmless, we requested supplemental briefing on
whether it was error to admit all of the statements of Vang and
Lor, not just those that implicated defendant, under the recent
case Crawford v. Washington, supra, 541 U.S.  [158 L.Ed.2d
1777. In Crawford, the United States Supreme Court held out-of-
court statements that are testimonial must be excluded under the
confrontation clause unless the witness i1s unavailable and the
defendant had a prior opportunity to cross-examine the
declarant. (Id. at p.  [158 L.Ed.2d at p. 203].) A statement
elicited during a police interrogation is testimonial. (Ibid.)
A new rule for the conduct of criminal prosecutions is applied
retroactively to all cases pending on appeal or not yet final,
even 1f the new rule presents a “clear break” with the past.
(Griffith v. Kentucky (1987) 479 U.S. 314, 328 [93 L.Ed.2d 649,
661].) Admission of an extrajudicial statement in violation of

defendant’s rights under the confrontation clause is subject to
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Chapman harmless error analysis. (Lilly v. Virginia (1999) 527
U.S. 1ll6, 139-140 [144 L.Ed.2d 117, 136].)

The Attorney General declined to address whether there was
Crawford error. Instead, he argues any error was harmless
beyond a reasonable doubt. He contends the victim’s story was
compelling and given without any motive to lie; it provided
overwhelming evidence of defendant’s guilt. In the Attorney
General’s view the statements of Vang and Lor were not crucial
pieces of evidence.

Defendant disagrees, contending the admission of the
statements of Vang and Lor was prejudicial error. He asserts
the statements served the crucial role of corroborating the
victim’s testimony, corroboration that was needed because the
victim’s credibility was “shaky.”

Had the statements by Vang and Lor been admitted against
defendant, that admission would be Crawford error. Here,
however, the trial court instructed that statements by any
defendant after his arrest were not to be considered against any
other defendant. The Sixth Amendment’s confrontation clause
provides that, “In all criminal prosecutions, the accused shall
enjoy the right . . . to be confronted with the witnesses
against him[.]” (U.S. Const., 6th Amend.) The question is
whether the limiting instruction cured any confrontation clause
problem because it mandated that Vang and Lor were not witnesses
against defendant.

A similar admonition is insufficient where the statement is

a confession or admission that incriminates defendant. A

12



limiting instruction does not cure Aranda-Bruton error because
courts have repudiated the premise that it is reasonably
possible for a jury to follow an instruction to disregard
evidence that incriminates the defendant. (Bruton, supra, 391
U.S. at p. 126 [20 L.Ed.2d 476, 479].) A limiting instruction
is not a substitute for defendant’s constitutional right of
cross—-examination. (Id. at p. 137.) As Justice Traynor
observed in Aranda, supra, 63 Cal.2d 518, 529, a joint trial
poses a particular difficulty in following the command of a
limiting instruction. “A Jjury cannot ‘segregate evidence into
separate intellectual boxes.’ [Citation.] It cannot determine
that a confession is true insofar as it admits that A has
committed criminal acts with B and at the same time effectively
ignore the inevitable conclusion that B has committed those same
criminal acts with A.”

We conclude that because the same regard for a criminal
defendant’s constitutional right of cross-examination informs
the analysis of both Bruton, supra, 319 U.S. 123 [20 L.Ed.2d
476], and Crawford, supra, 541 U.S.  [158 L.Ed.2d 177], the
limiting instruction is insufficient to cure Crawford error. As
in the case of Bruton error, a limiting instruction is not
always an adequate substitute for a defendant’s constitutional
right of cross-examination. The admission of the statements of
Vang and Lor, in addition to the conceded Aranda-Bruton error,
was Crawford error.

We recognize that an extrajudicial statement admitted

against a codefendant is not always as damaging to a defendant
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as a confession or admission that implicates the defendant. The
giving of a limiting instruction, of course, must be considered
in determining whether the admission of the extrajudicial
statement is harmless beyond a reasonable doubt. In some cases,
the extrajudicial statement may be so tangential to defendant’s
guilt that the jury could easily disregard it as to him and its
admission will be harmless on that basis alone. This 1is not
such a case because the statements of Vang and Lor corroborated
the victim’s testimony on a key point, whether she went with
defendant out of force or fear. We believe it unlikely that the
jury would be able to apply Vang and Lor’s statements that
defendant forced the victim into the car, that she expressed her
desire to go home, and that she did not want to be in the car --
statements that corroborated the victim’s testimony and each
other -- only in determining the culpability of Vang and Lor,
but not that of defendant.

Under the Chapman test, Aranda-Bruton error is harmless
where the properly admitted evidence against defendant is
overwhelming and the improperly admitted evidence is merely
cumulative. (Harrington v. California (1969) 395 U.S. 250, 254
[23 L.Ed.2d 284, 287].) To find the error harmless we must find
beyond a reasonable doubt that it did not contribute to the
verdict, that it was unimportant in relation to everything else
the jury considered on the issue in question. (Yates v. Evatt
(1991) 500 U.S. 391, 403 [114 L.Ed.2d 432, 448], disapproved on

another point in Estelle v. McGuire (1991) 502 U.S. 62, 72, fn.
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4 [11l6 L.Ed.2d 385, 399].) We employ the same analysis for
Crawford error since the Chapman test also applies.

The Attorney General contends both errors were harmless
because the victim’s testimony was so compelling. The jury,
however, did not accept the prosecution’s case entirely. It
acquitted Vang and Lor despite the victim’s incriminating
testimony. Instead, we look to the individual counts against
defendant and the strength of the prosecution’s case as to each.

The prosecution’s case against defendant on the sex
offenses was strong. Defendant did not deny the sex offenses
took place or claim that the victim consented. His defense was
that his actions were inappropriate but not criminal. (RT 384)
The statements at issue did not speak much to the sex offenses.
The only reference was Lor’s response, to a question about
sexual assault, that there was no intercourse. As to the sex
offenses, we find the admission of the statements of Vang and
Lor was harmless beyond a reasonable doubt.

We reach a different conclusion as to the kidnapping charge
and allegation. Here, the defense attacked the victim’s
credibility, focusing on differences between her story on direct
examination and that on cross-examination. The improperly
admitted statements related to the central issue of the
kidnapping, whether the victim went voluntarily with defendant.
Vang said defendant forced the victim into the car. Both Vang
and Lor said they knew the victim did not want to be there even
though both believed the victim and defendant had a

relationship. These statements were not merely cumulative but
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strongly corroborated the victim’s testimony on the key point of
whether the victim left with defendant willingly, testimony that
was challenged on cross-examination when she testified she told
defendant she could not go only because her mother would not let
her. The error in admitting the statements was compounded by
the error, discussed below, in excluding evidence of the
victim’s prior relationship with defendant. In these
circumstances, we cannot find the error in admitting the
statements of Vang and Lor was harmless beyond a reasonable
doubt as to the kidnapping.

Although we reverse the kidnapping and “one strike”
allegation, we address defendant’s remaining contentions for
guidance to the trial court in case of a retrial.

ITI

Defendant contends the trial court erred in treating this
case as a sex crimes case and excluding evidence of the victim’s
past sexual conduct under Evidence Code section 1103,
subdivision (c) (1). That subdivision provides that in any
prosecution for certain enumerated sex crimes, including
penetration with a foreign object, “opinion evidence, reputation
evidence, and evidence of specific instances of the complaining
witness’ sexual conduct, or any of that evidence, is not
admissible by the defendant in order to prove consent by the
complaining witness.” (Evid. Code, § 1103, subd. (c) (1).)
Defendant contends the trial court ignored that a major part of

this case was the kidnapping charge and the special allegation
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and that evidence of the victim’s prior sexual conduct was
admissible as to those charges to prove consent.

We need not determine how Evidence Code section 1103,
subdivision (c) (1) applies in a case involving a sex crime and
another crime where consent is an issue as to each. Here,
Evidence Code section 1103, subdivision (c) (1) did not apply at
all. The only evidence of the victim’s sexual conduct offered
as evidence was her sexual conduct with defendant. Evidence
Code section 1103, subdivision (c) (1) does not apply “to
evidence of the complaining witness’ sexual conduct with the
defendant.” (Evid. Code, § 1103, subd. (c) (3).)

Although it was error to exclude the evidence on the basis
of Evidence Code section 1103, subdivision (c) (1), we review the
result of the trial court’s ruling, not its reasoning, and will
uphold the ruling if correct on any theory. (People v. Zapien
(1993) 4 Cal.4th 929, 976.) Just because Evidence Code section
1103, subdivision (c) (1) did not make the evidence inadmissible,
that does not mean the evidence was per se admissible. (See
People v. DeSantis (1992) 2 Cal.4th 1198, 1248-1249.) The
evidence still had to be relevant (Evid. Code, § 350) and was
subject to exclusion under Evidence Code section 352.

The defense wanted to use evidence of the victim’s prior
relationship with defendant both to show consent and to attack
her credibility, to impeach her testimony that she had dated
defendant for only two days. The evidence was relevant for

these purposes.

17



The victim’s attempt to portray defendant as almost a
stranger was impeached. While she initially testified she did
not “really know” defendant, she later admitted she had dated
him, spoke on the phone with him, gone to a park with him, and
kissed him. Her refusal to answer what else she had done with
him permitted the jury to infer a more intimate relationship.
The testimony of defendant’s father corroborated the view that
the victim knew defendant and had, in the past, voluntarily
spent time with him. It is not an abuse of discretion to
exclude cumulative impeachment evidence. (People v. Price
(1991) 1 Cal.4th 324, 412.)

The Attorney General contends the evidence was properly
excluded because there was no evidence that the victim had had a
relationship with defendant in the year prior to the charged
offenses and thus any prior relationship had little, if any,
bearing on what happened that night. While the victim’s sexual
relationship, if any, over one year before the charged incident
may have had little probative value on her consent to the sexual
acts, any relationship, sexual or not, had more probative value
on the issue of whether the victim was in fear of defendant and
whether she went with him voluntarily. Evidence of a prior
relationship was probative of whether the victim was kidnapped,
especially since the prosecutor relied on both force and fear.

Evidence of the prior relationship, however, was not
offered for this purpose. A verdict shall not be set aside for
the erroneous exclusion of evidence unless the error resulted in

a miscarriage of justice and “[t]he substance, purpose, and
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relevance of the excluded evidence was made known to the court
by the questions asked, an offer of proof, or by any other
means.” (Evid. Code, § 354, subd. (a).) Since evidence of the
victim’s prior relationship with defendant was not offered on
the issue of the kidnapping, its exclusion alone does not
require reversal. However, as discussed above, the kidnapping
charge and allegation must be reversed due to Aranda-Bruton and
Crawford error.

ITI

AN

Defendant contends the instruction on the special “one
strike” allegation was deficient because it did not inform the
jury that the kidnapping must occur before the penetration by
foreign object. Defendant contends the error was prejudicial
because the jury could have found the kidnapping occurred after
the sex crime but still have found the special allegation true
under its literal wording.

Penal Code section 667.61 provides for a sentence of 25
years to life for one convicted of certain sex crimes, including
penetration by foreign object, if “[t]lhe defendant kidnapped the
victim of the present offense and the movement of the victim
substantially increased the risk of harm to the victim over and
above that level of risk necessarily inherent in the underlying
offense in subdivision (c).” (Pen. Code, § 667.61, subd.

(d) (2) .)

AN

The trial court instructed the jury: [I]t is alleged in
Count I and II [that] Defendant Jerry Song kidnapped and

unlawfully committed genital penetration by foreign object on
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the victim. If you find the defendant guilty of these crimes it
will be your duty to determine whether the movement of the
victim substantially increased the risk of harm to the victim
over and above the level of risk necessarily inherent in a
genital penetration by [a] foreign object allegation.”

In People v. Jones (1997) 58 Cal.App.4th 693, 717, the
court found the “one strike” law did not require that the
defendant kidnap the victim for purposes of committing the
sexual offense. Y“It would appear the circumstance would apply
if the defendant commits the sexual offense, then, as an
afterthought, kidnaps the victim; or if the defendant kidnaps
the victim for another purpose, e.g., to commit robbery, then,
as an afterthought, commits the sexual offense . . . .” (Ibid.)
While defendant contends this language is dicta and the
kidnapping must precede the sexual offense, he offers no
authority for that proposition and nothing in the language of
Penal Code section 667.61, subdivision (d) (2) so requires.

Upon proposing the instruction the prosecutor asked if
there was an objection. Defense counsel responded the
instruction quoted the language of the statute. If defendant
wanted a clarification or modification of an instruction that
was a correct statement of the law, it was incumbent upon him to
ask for it. (People v. Anderson (1966) 64 Cal.2d 633, 639;
People v. Gutierrez (1993) 14 Cal.App.4th 1425, 1439.)

In any event, any error in the instruction was harmless.
The evidence indicated the penetration with a foreign object

occurred at Table Mountain, well after defendant forced the
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victim into the car and after he refused to let her out when the
car returned to her house. There was no evidence as to the
circumstances under which the victim left Table Mountain. It is
inconceivable that the jury found the kidnapping, which it found
increased the risk of harm, did not occur until this point.

v

Defendant contends it was error for the trial court not to
give sua sponte a unanimity instruction as to the kidnapping
charge. The prosecution’s theory of the case was that the
kidnapping began when defendant forced the victim into the car
and ended when she was let out at McDonald’s. Defendant
contends the jury may not have accepted this theory and could
have found different beginning and ending points for the
kidnapping so a unanimity instruction was required.

“When an accusatory pleading charges the defendant with a
single criminal act, and the evidence presented at trial tends
to show more than one such unlawful act, either the prosecution
must elect the specific act relied upon to prove the charge to
the jury, or the court must instruct the jury that it must
unanimously agree that the defendant committed the same specific
criminal act. [Citation.]” (People v. Melhado (1998) 60
Cal.App.4th 1529, 1534.)

A unanimity instruction is not required where the offenses
are so closely connected to form a single transaction or where
the offense itself consists of a continuous course of conduct.
(People v. Diedrich (1982) 31 Cal.3d 263, 282.) “The

‘continuous conduct’ rule applies when the defendant offers
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essentially the same defense to each of the acts, and there is
no reasonable basis for the jury to distinguish between them.
[Citation.]” (People v. Stankewitz (1990) 51 Cal.3d 72, 100.)

“Kidnapping inherently involves a continuous course of

conduct. [Citation.] The kidnapping herein was a prolonged
detention which was at no point interrupted. Hence, a unanimity
instruction was not required. [Citations.]” (People v. Cortez

(1992) 6 Cal.App.4th 1202, 1209.)
\Y%

In the prosecutor’s rebuttal argument he argued that the
jury knew all they needed to know about Vang from his own
statement that he put the victim’s legs in the car and he was
there. He continued: “But unfortunately . . . we had to [hear]
about this government conspiracy. They shred up their notes.
Well, what about the videotape?” An objection by Vang’s counsel
was overruled. The prosecutor continued: “What about the
videotape that contains his admission?”

Later defendant’s counsel raised the issue that the
prosecutor picked up the videotapes and showed them to the jury,
noting that defense had objected to the videotapes throughout
trial. Other defense counsel joined the objection. “It’s clear
to me what he was doing. He was arguing to the jury there [w]as
something else out there, something he had in his hand,
something not necessarily in evidence that the jury hasn’t seen
that bolsters his case. That’s simply impermissible.”

During deliberations the jury asked to view the videotapes

of the interviews of Lor, Vang and defendant. The request was
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denied. After trial a juror wrote the judge that he regretted
the jury’s decision and that it was possible the jury would have
reached a different verdict if it had been allowed to view the
videotape.

Defendant contends the prosecutor committed misconduct when
he brandished the videotape that was not in evidence during his
closing rebuttal argument. He contends the prosecutor
mischaracterized the evidence by suggesting he had irrefutable
proof of defendant’s guilt. (See People v. Hill (1998) 17
Cal.4th 800, 823-827.)

Referring to matters outside the record is clearly
misconduct (People v. Pinholster (1992) 1 Cal.4th 865, 948), and
the videotapes were not admitted into evidence. However, we
find no prejudice to defendant in the reference to the
videotapes. The prosecutor’s argument was addressed only to
evidence of Vang’s involvement in the crimes. Defendant’s
argument that the jury may have convicted him out of pique or
anger at being denied the tapes is belied by the acquittal of
his codefendants.

VI

Defendant contends he was denied effective assistance of
counsel because his trial counsel (1) did not request a
unanimity instruction, (2) did not object to the instruction on
the special circumstance, (3) did not press for an adequate jury
admonishment after the Aranda-Bruton error, (4) made no motion
to strike improper hearsay statements, and (5) failed to create

a sufficient record of prosecutorial misconduct.
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“In assessing claims of ineffective assistance of trial
counsel, we consider whether counsel's representation fell below
an objective standard of reasonableness under prevailing
professional norms and whether the defendant suffered prejudice
to a reasonable probability, that is, a probability sufficient
to undermine confidence in the outcome.” (People v. Carter
(2003) 30 Cal.4th 1166, 1211.)

Defendant has failed to establish prejudice from these
alleged instances of ineffective assistance of counsel. We have
found the Aranda-Bruton error was prejudicial as to the
kidnapping charge and allegation. As to the other alleged
errors, either we have found no prejudice or defendant has
failed to demonstrate any.

DISPOSITION

The convictions for kidnapping and the “one strike”

kidnapping allegation are reversed. The matter is remanded for

resentencing.

MORRISON , Acting P.J.

We concur:

HULL , J.

BUTZ , J.
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